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GRIFFIS, J.,, FOR THE COURT:
1. Stephanie Evonne (Gilliam) Hammers and Timothy Bun Hammers were granted adivorce by the
DeSoto County Chancery Court. Timothy now gppedls and argues that the chancdlor erred: (1) in
awarding cugtody; (2) inawarding dimony; (3) in hisequitable divison of marita property; (4) in excluding

the appellant's expert witness; (5) in dlowing the appdlee to present proof of attorney's fees after the



conclusonof thetrid on the matter; and (6) in awvarding attorney'sfees. We affirm issues one through five
and reverse and render the chancellor’ s award of attorney’ s fees.

FACTS
92. Timothy and Stephanieweremarried on October 26, 1985. Their marriage produced two children:
ason born on February 4, 1991, and a daughter born on May 7, 1993. Timothy and Stephanie clam to
have separated on April 6, 2000, yet they both continued to resdein the marita residence throughout the
divorce litigation. Timothy filed a complaint for divorce on June 23, 2000.
113. Timothy and Stephanie executed a written agreement, pursuant to Mississippi Code Annotated 8
93-5-2 (Rev. 1994), that authorized the chancellor to grant a divorce on the ground of irreconcilable
differences. The agreement specificaly provided that the chancellor would decide child custody and
support, divison of marita property, Stephanie's entitlement to imony, if any, and Stephani€'s entitlement
to attorney's fees, if any.
14. On Jduly 25, 2002, the chancellor issued the ruling of the court, which set forth the chancellor's
detailed findings of fact and conclusonsof law. The chancellor entered afina decree of divorce on August
14, 2002.
5. Inhisruling, the chancelor found that the best interests of the children would be served by awarding
Stephanie primary physica custody of the parties two minor children, with the parties having joint legd
custody, and ordered Timothy to pay $1,316.30 a month in child support.
T6. Timothy and Stephanie stipulated that they had no separate assets, and, as such, dl of their
property was classfied as marita property. The chancellor found the contributions of the parties to be
equd and divided dl of their assets in haf. After awarding Stephanie possesson and ownership of the

marital home and dl furnishings within the home, her vehide, and her individud retirement account, the



chancellor determined that a payment of the sum of $337,741.82 was necessary to convey Stephanie her
one-haf share of the maritd etate. Timothy was ordered to immediately pay Stephanie $150,000, with
the balance to be paid over ninety-ax monthsin equd ingalments.
q7. The chancdlor aso awvarded Stephanie rehabilitative aimony in the amount of $65,000, payable
in ninety-six monthly installments of $677, and her attorneys feesin the amount of $51,174.60.
STANDARD OF REVIEW
118. The standard of review employed by this Court in domestic relations cases is well settled.
Chancellors are vested with broad discretion, and this Court will not disturb the chancedllor'sfindings unless
the court was manifestly wrong, the court abused its discretion, or the court gpplied an erroneous legd
standard. Andrewsv. Williams, 723 So.2d 1175, 1177 (117) (Miss. Ct. App. 1998) (citing Sandlin v.
Sandlin, 699 So.2d 1198, 1203 (Miss. 1997)). However, we will not hesitate to reverse should we find
that a chancery court was manifestly wrong, abused its discretion, or applied an erroneous legd standard.
Glassv. Glass, 726 So.2d 1281, 1284 (1 11) (Miss. Ct. App. 1998) (citing Bowers Window & Door
Co., Inc. v. Dearman, 549 So0.2d 1309 (Miss. 1989)).
ANALYSS
l. Whether the chancellor erred in his application of the Albright factors,
T9. In matters pertaining to child custody, the chancellor must consider the guiddines set forth in
Albright v. Albright, 437 So.2d 1003, 1005 (Miss. 1983). Timothy argues that the chancellor erred in
his application of the Albright factors.
110. Thechancdlor found that seven Albright factors favored neither parent: the age of the children,
the hedlth and sex of the children, which parent has the willingness and capacity to provide primary child

care, the physicad and mentd hedth of the parents, the age of the parents, the existing emotiona ties



between the children and their parents, the mord fitness of the parents, and the stability of the employment
of each parent. Also, the preference of the children were ingpplicable because neither child was abovethe
age of twelve.
11. The chancdlor found that one factor favored Timothy - the home, school, and community record
of the children, and the remaining four factors favored Stephanie - continuity of care, parenting skills,
employment and respongbilities of that employment, and the gability of the home environment of each
parent. Timothy argues that the chancellor erred in finding that those factors favored Stephanie.
112. Determining custody of children is one of the most difficult decisons that courts must make.  In
Buchanan v. Buchanan, 587 So.2d 892, 898 (Miss. 1991), the supreme court held that:

The law affords no mathematica formulafor deciding such cases, and, even when thetria

judge sengitively assesses the factors noted in Albright v. Albright, 437 So.2d 1003,

1005 (Miss. 1983) and progeny, the best the judiciary can offer is a good guess. We

doubt it would be contrary to these children's best interests if [their parents] were to Sit

down and talk as the intelligent and mature adults they profess to be and resolve these

meatters without further civil warfare

On the other hand, for one reason or another, we know and accept that there are times
when people cannot agree, and the reason we have courts is to decide these cases.

113.  Smply looking at the number of Albright factors that the chancellor determined favored neither
Stephanie nor Timothy, we can see that the chancellor considered the decision on custody as a close
question. The evidence presented at trid discussed both positive and negative characteristics that both
parents must work to improve to ensure that they properly raise their children. We recognize that there
is room for error in such decisons and dlow for a modification of custody under the appropriate
circumstances.

14. Our task as an gppdlate court islimited. In Lee v. Lee, 798 So.2d 1284, 1288 (114) (Miss.

2001), the court held that in child custody cases, the appellate court does not need to re-examinedl of the



evidenceto seeif it agrees with the chancellor's ruling; rather, the gppellate court's duty is merely to seeif
the chancdlor's ruling is supported by credible evidence. "So long as there is subgstantid evidence in the
record that, if found credible by the chancdlor, would provide support for the chancellor's decison, this
Court may not intercede smply to substitute our collective opinion for that of the chancdlor.” Bower v.
Bower, 758 S0.2d 405, 412 (11 33) (Miss. 2000). According to thisstandard, wereview the chancellor's
findings on the Albright factors that Timothy clamsto be error.

115. Whether one parent, as compared to the other, has provided the continuity of care for the
children prior to the separation. The chancdlor found that both parents were actively involved in the
day-to-day care of the children. However, the chancellor determined that because of Timothy's work
schedule and the demands of his self-employment, the ultimate responsibility for the children’s care rested
primarily with Stephanie. The chancellor found thet the testimony of Timothy's mother was credible and
corroborated Stephani€ stestimony. Timothy’ smother testified that Stephanie madethechildren'sdoctor's
appointments and cared for them when Timothy was often away on non-work related activities. The
chancdllor found that this factor favored Stephanie.

116. Timothy clamsthat the chancdlor falled to recognize his parentd role in the care of the children.
Timothy argues that he was the parent who took the children to school, picked them up from school, and
helped them with their homework. He said that he often took the children to events and activities on the
weekend, without Stephanie.

17.  Timothy dso argues that the chancellor erred in giving any weight and credibility to his mother's
tesimony. Timothy claimsthat hismother had nofirst hand knowledge of the children’ sday-to-day routine.
Evenso, sheacknowledged that Timothy had attended al of hisson'sdoctor's appoi ntmentsand often took

the children to weekend events. Timothy testified that he and his mother have been estranged for over two



years and that her testimony reflects that she believed that she would not get to vist the children if Timothy
were to get custody.

118. A subgtantid difference between the chancdlor’'s consderation and this appellate court’s
congderationisthat the parties appeared before the chancellor. The chancellor observed the parties and
heard the witnessestegtify. Thus, the chancelor isin amuch better position to determinewhat isin the best
interest of the children than is the gppdllate court. Mosleyv. Mosley, 784 So.2d 901, 905 ( 15) (Miss.
2001). Unless the evidence demands a finding contrary to the chancellor's decision, the appellate court
will not disturb aruling of custody. Phillips v. Phillips, 555 So.2d 698, 700 (Miss. 1989).

119. Fromthe precedent cited above, we recognize the limited nature of our review. We cannot, and
will not, reweigh the evidence or reconsider the credibility of the witnesses. The chancellor isin “abetter
position then this Court to judge the veracity of witnesses and credibility of evidence” Lee, 798 So.2d
at 1291 (1 29). Based on our review of the record, this Court finds that the chancellor was more than
judified in ruling as he did. Thus, while we may have consdered the evidence differently than the
chancdlor, wefind that there was credible evidence to support the chancellor’ s decision asto which parent
had the continuity of care.

920.  Further, Timothy contendsthat the chancellor erred by congdering which parent had the continuity
of care prior to the separation rather than after the separation. As such, Timothy claims the chancellor
ignored the parties roles during the two and one-haf year separation.

921. InJeromev. Stroud, 689 So.2d 755, 757 (Miss. 1997), the Mississippi Supreme Court held that
the continuity of care, during the time between a separation and divorce trial, should be considered along
with the continuity of care prior to the separation, with neither being given greater weight. Timothy asserts

that the chancellor gave greater weight to the continuity of care prior to the separation, and given the fact



that this was an unusualy long separation, there was a considerable amount of time that should have been
considered. While Timothy is correct that the chancellor’ sruling did not specificaly addressthe continuity
of care during the period of separation, there was ample evidence for the chancellor to determine that
continuity of care before the separation was a better indicator to determine what was in the best interest
of the children. Indeed, there was testimony that Timothy’s conduct had changed after the separation.
Accordingly, the chancellor is alowed much discretion in considering this factor. We decline to find that
the chancdlor erred in finding that the continuity of care factor favored Stephanie. Indeed, there was
credible evidence to support this finding.

922.  Which parent has the best parenting skills. The chancdlor concluded that Timaothy
acknowledged that Stephanie has handled the bulk of the parenting skills during the marriage. The
chancdlor further found this to be evidenced by Timothy's declaration that he "sent her home from work
to carefor thekids" Accordingly, the chancellor found that this factor favored Stephanie.

923.  Timothy asserts that the chancellor erred because histestimony is replete with facts and evidence
whichreflect that he bore alarge share of the day-to-day responsihilitiesin caring for hischildren. Timothy
a so presented photographs which showed the state in which his home was kept and tape recordings of
Stephanie screaming and cursing at the children. Timothy further asserts that his statement regarding
sending Stephanie hometo take care of the children was misconstrued by thechancdlor. Hisfull testimony
was thet after finding out she had an affair with one of hiscustomers and had been tdlling hisemployeesthat
he was cheap, he fired her and told her to go home and take care of the children and the house. As
discussed above, Timothy’ sargument goesto the credibility of thewitnesses. We decdlineto set asdethe

chancdlor’s concluson on this factor.



724.  The employment of the parent and the responsibilities of that employment. The chancdlor
found that because Timothy is self-employed, hisjob requiresmoretime and responsibility. Thechancellor
found that while Stephanie's repongbilities may heighten in the post-divorce era, currently she has very
limited requirements away from the children. The chancellor used this reasoning to determine that this
factor favored Stephanie.

125.  Timothy contendsthat the chancellor erred in hisdetermination of thisfactor. While Timothy issdlf-
employed, he testified that he took the children to school every morning, picked them up from schoadl,
hel ped them with their homework, attended dll of their extracurricular activities, attended dl of their doctor's
gppointments, and took them to various events and activities on the weekends. Timothy aso testified that
because he owns his own business he has the flexibility to arrange his schedule so that he can be avallable
whenever the children need him. On the other hand, Timothy argues, the reason Stephanie has so much
time avalable currently is because sheisunemployed. Timothy assertsthat the chancellor recognized that
this may change after the divorce, but did not takeinto account how employment would affect her available
time. Agan, Timothy argues that the chancellor erred in assessing the weight and credibility of the
testimony. There was credible evidence to support the chancdlor’ sfinding; therefore, we will not disturb
it.

726. Thestability of the home environment of each parent. The chancdlor found that neither parent
exhibited ahome environment any more stablethan the other. Therewasevidence of shortcomingsof both
parents that would affect the stability of the home environment of both parents. However, the chancellor
found that because Stephanie intended to remain in the marital home, and Timothy acquiesced, thisfactor
favored her. The chancellor dso found that this factor favored Stephanie because she continued to reside

in the same home with the children throughout the extensve separation.



927.  Timothy asserts that the chancellor erred in his determination of this factor because he falled to
recognize that Timothy aso lived in the home with the children throughout the separation.  Furthermore,
Timothy testified that he had not acquiesced to Stephanie remaining in the maritd home, rather he thought
it wasin the best interest of the children that they continue to reside in their home after the divorce with
whichever parent was awarded custody.

928.  Timothy is correct that the chancdlor erred in his consderation of thisfactor. The evidence was
undisputed that both parents remained in the marital home after the separation and through the date of the
chancdlor’sruling. Therewas no evidence of discord or disagreement during thetime of separation. Both
Timothy and Stephanietestified that the parent who received custody should maintain the marital residence.
We find that this factor should have favored neither parent.

129. Astothechancdlor' sandyssof dl of theAlbright factorsand hisconclusion, Timothy arguesthat
the chancdllor gave weight or credibility to the wrong testimony or miscongtrued the facts. However, it
isthe chancdlor'sduty, Stting asfinder of fact, to assessthe evidence and determinewhat weight and worth
to giveit" Hindersv. Hinders, 828 So.2d 1235, 1244 ( 28) (Miss. Ct. App. 2002). Timothy may
disagree with the chancellor's opinion, but he fails to cite any authority that would make the chancellor's
findings reversble error.  While this Court may have given greater weight to different testimony, our
responsbility ismerely to determinewhether thereis credible evidenceto support the chancellor'sdecision.
If thereis, we mugt affirmit. Bower, 758 So.2d at 412 (1 33).

130.  The chancdlor adequatdly stated the factud findings and legd conclusionsthat he relied upon for
finding that the contested factors favored Stephanie. There was credible evidence to support the
chancdlor'saward of custody to Stephanie. Accordingly, we affirm the award of custody of the parties

children to Stephanie.



1. Whether the chancellor erred in his application of the Armstrong factorsin
awarding alimony.

131.  Timothy next assertsthat the chancdlor erred in his gpplication of the factorsin awarding dimony
to Stephanie, pursuant to Armstrong v. Armstrong, 618 So.2d 1278, 1280 (Miss. 1993). Under
Armstrong, thefollowing factors are to be consdered by the chancdlor in arriving a findings and entering
judgment for dimony: (1) the income and expenses of the parties; (2) the hedth and earning capacities of
the parties; (3) the needs of each party; (4) the obligations and assets of each party; (5) the length of the
marriage, (6) the presence or absence of minor children in the home, which may require that one or both
of the parties either pay for, or personaly provide, child care; (7) the age of the parties; (8) the standard
of living of the parties, both during the marriage and at the time of the support determination; (9) the tax
consequences of the spousa support order; (10) fault or misconduct; (11) wasteful dissipation of assets
by ether party; or (12) any other factor deemed by the court to be"just and equitabl€" in connection with
the setting of spousa support. 1d.
132.  In hiswritten ruling, the chancdllor stated:

With respect to the issue of dimony, the court is directed by the factors set forth in

Armstrong v. Armstrong, 618 So.2d 1278 (Miss. 1993). With reference thereto, the

court looks firgt to the income and expenses of the parties and finds that the income of the

husband grestly exceeds the income of the wife and that the husband has a much greater

earning capacity than the wife does. While the husband owns and operates his own

business with a very substantid income, the wife is unemployed and does not have the

income capacity that the husband possesses. However, she does have work skills and

experience in the work force outside the business of the husband. Looking further & the

factors set forth in Armstrong, the court finds that the wife will have the responghility to

provide and care for the minor children on a dally basis, will have to bear the mortgage

payment of theformer marital residence and has monthly expensesin excess of $3,000.00.

However, sheisrdaivey young a 36, and has no heath problems that would inhibit her

from full time employment.

Having examined dl of the factors in connection withthefactsin the case at bar, the court
finds that the plaintiff is entitled to an award of dimony in lump sum form, in the tota

10



amount of $65,000.00, payable at the sum of $677.00 amonth for aperiod of 96 months,

beginning September 1, 2002, with like payment due at the 1t of each and every month

thereafter until paid in full. That this sum of $677.00 per month will assist the plaintiff

in her expenses incurred to obtain training and/or education to obtain gainful

employment, particularly with reference to the home mortgage.”
(emphasis added).
133.  The chancdllor's opinion clearly reflects that the chancellor consdered the Armstrong factors.
Timothy argues that, under Cheathamv. Cheatham, 537 So.2d 435 (Miss. 1988), the chancellor erred
by awarding Stephanie lump sum dimony. Under Cheatham, four factors should be consdered in making
a determination as to whether or not an award of lump sum aimony is gppropriate: (1) substantia
contributionto the accumulation of total wedth of the payor either by quitting ajob to become ahousewife,
or by asssting in the gpouse's business; (2) along marriage; (3) where the recipient spouse has no separate
income or the separate etate is meager by comparison; and (4) without the lump sum award, the receiving
spousewould lack any financid security. Id. at 438. The single most important factor, undoubtedly, isthe
disparity of the separate estates. 1d.
134. Timothy asserts that Stephanie is not entitled to lump sum aimony because they did not have
Separate edtates. At the time of the equitable divison of property, everything they owned, including the
business, was classified as maritd property and divided equaly. Therefore, Timothy asserts, each party
was on equd footing. In Johnson v. Johnson, 650 So.2d 1281, 1287 (Miss. 1994), the court held that
only when an equitable divison of property, consdered aong with the separate assets of both parties,
leaves a deficit for one party is an dimony award based upon the vaue of the non-marita assets proper.

1135.  Timothy makesavaid argument, and hewould be correct if the chancellor had awarded lump sum

dimony. The chancdlor’sruling says the dimony is payable in lump sum form. However, the reasoning

11



and description of the purpose of the award clearly indicatesthat the award was not lump sum aimony but
rather was rehabilitative aimony.

136.  InHubbard v. Hubbard, 656 So.2d 124, 130 (Miss. 1995), the supreme court explained that
rehabilitative dimony "is an equitable mechanism whichalows a party needing ass stance to become sdlf-
supporting without becoming degtitute in the interim.”  Here, the chancellor clearly stated that the dimony
award was designed to help Stephanie become salf-supporting.  The chancellor reasoned that "Mrs.
Hammers needed the alimony in order to obtain training and/or education to obtain gainful employment.”
137.  While the chancdllor's language regarding lump sum dimony was confusing, it was dear that his
intent was to award periodic rehabilitative aimony. InHubbard, the court held that "unlessitisclear from
the record what sort of award isgiven wewill construe any ambiguity asbeing periodic and not lump sum.”
Hubbard, 656 So.2d a 130 (citing Sharplin v. Sharplin, 465 So.2d 1072, 1073 (Miss.1985)).
Therefore, thisCourt findsthat the chancellor awvarded Stephani e periodic rehabilitative dimony rather than
lump sum dimony. As such, the requirements of Cheatham are irrdlevant, and the award will stand.

[I. Whether the chancellor erred in his failure to make an analysis of the facts
using the Ferguson factors for equitable division of marital property.

138. Timothy asserts that the chancdlor failed to perform an andyss, pursuant to Ferguson v.
Ferguson, 639 So.2d 921 (Miss. 1994), when equitably dividing the marita property of the parties.
Timathy relieson Goodson v. Goodson, 816 So.2d 420, 424 (1 12) (Miss. Ct. App. 2002), for the
propogition that the failure by a chancellor to apply the Ferguson factors and make the requisite findings
of fact and conclusions of law condtitutes reversible error.

139. Under Ferguson, a chancdlor is required to analyze the following factors. (1) substantia

contribution to the accumulation of property; (2) the degree to which each spouse has expended,

12



withdrawn, or otherwise digposed of marita assets, and any prior distribution of such assetsby agreement,
decree, or otherwise; (3) the market value and the emotiond vaue of the assets subject to distribution; (4)
the value of assets not ordinarily, absent equitable factorsto the contrary, subject to such distribution, such
as property brought to the marriage by the parties and property acquired by inheritance or inter vivos gift
by or to an individuad spouse; (5) tax and other economic consequences, and contractua or lega
consequences to third parties, of the proposed distribution; (6) the extent to which property divison may,
with equity to both parties, be utilized to eliminate periodic payments and other potential sources of future
friction between the parties, (7) the needs of the parties for financia security with due regard to the
combination of assets, income, and earning capacity; and (8) any other factor which in equity should be
considered. Ferguson, 639 So.2d at 928. Whilethe chancellor doesnot list each factor and analyzethem
one-by-one, hiswritten opinion clearly reflects that he followed Ferguson in his equitable divison of the
parties assets.
140.  Thechancdlor found:
The tota of al marita assets accumulated during the course of the parties marriage is
$796,516.36, and is thereby subject to equitable ditribution. Ferguson v. Ferguson,
639 So0.2d 921 (Miss. 1994). The contributionsto the accumulation of the marital assets
by the wife gppear to this court to be equal to that of the husband. Although it cannot be
reasonably argued that the husband was not the mgjor breadwinner, the efforts of thewife
in working in the business and contributing as a homemaker and child rearer must be
consdered. Accordingly, each party is entitled to one-half that total in the amount of
$398,258.18.
141. A falureto explicitly recite each and every Ferguson guideline does not mandate reversal of a
chancdlor's judgment. Glassv. Glass, 857 So.2d 786, 790 (10) (Miss. Ct. App. 2003). However, a

chancdlor's findings must be specific enough to adlow this Court to find that the factors were considered.

Id.
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42. Here, the chancedlor ordered that each party is entitled to one-hdf the total amount of assets
accumulated during the marriage. The chancellor referenced the Ferguson factors and made specific
findings that ducidate hisanalyss of the rdevant factors. Finding that the chancellor did follow Ferguson
in his equitable digribution of the parties assets, and that his andysisis not manifestly wrong, we affirm.

V. Whether the chancellor erred in excluding the appellant's expert who
conducted an appraisal of appellant's business.

143.  Timothy assertsthat the chancellor erred in excluding hisexpert witnessfor falluretotimely disclose
under Uniform Chancery Court Rule 1.10, which provides that absent specia circumstances no expert
witness will be alowed to testify who was not designated as an expert at least Sixty days before trid.
Timothy claims that specid circumstances existed in that he had notified opposing counsel that he was
having an appraisal done, and he sent a copy of the appraisal to opposing counsdl as soon as it was
received.

44. This litigation was pending for gpproximately two years prior to trid. Under a scheduling order,
both sides were required to complete discovery on or before February 16, 2002. Stephani€’ s counsel
complied with the scheduling order, designated her expert witnesses, and provided the required discovery
to Timothy's attorney by the agreed upon date. Disagreeing with Stephani€’ sexpert’ sopinion, Timothy's
attorney advised Stephani€’ s attorney that he would obtain an expert of his own. However, the record
reflects thet it was approximately one week before the May 24, 2002 trid date when Timothy actually
designated his expert witness.

145.  Timothy arguesthat it wasimpossible for him to comply with the sixty day requirement of Uniform
Chancery Court Rule 1.10 because he did not realize the need to obtain an gppraisd of his business until

after he saw thereport of Stephanie's expert gppraiser. Thismay well bethe case. Nevertheless, itisclear

14



that Timothy knew that Stephanie planned to hire an expert to appraise the business very early on.

Stephanie designated her expert witness and submitted his report during the discovery period. Certainly,

by February 16, 2002, Timothy knew what the expert would tetify to at trid. Rather than ask the court
for an extension or for an amended scheduling order, Timothy waited dmost ninety days to produce his
expert information.

46.  The chancdlor found that Stephanie would be prgudiced if Timothy was dlowed to bring in an
expert witness on such short notice. Timothy had the opportunity to designate his own expert prior to the
discovery deadline. Instead, Timothy waited until oneweek beforethetrial was scheduled to begin before
he decided to designate an expert. At that point, the chancellor found that it would be prgjudicia to grant

a continuation since the divorce had been pending for over two years. 147. Trid judgesare afforded
consderable discretion in managing the pre-tria discovery process in their courts, including the entry of
scheduling orders setting out various deedlines to assure orderly pre-trid preparation resulting in timely
disposition of the cases. Bowie v. Montfort Jones Mem'l Hosp., 861 So.2d 1037, 1042 (1 14) (Miss.

2003). Trid judges dso have aright to expect compliance with their orders, and when parties and/or
attorneysfall to adhere to the provisons of these orders, they should be prepared to do so at their own
peril. 1d. Had Timothy designated the expert witnessthirty days beforethetrid, it would have been within
the chancdlor’ s discretion to dlow the evidence. The chancellor was not manifestly wrong in refusing to
dlow Timothy to designate his expert witness one week prior to trid. The chancellor aso did not apply
an erroneous lega standard. Accordingly, we affirm.

V. Whether the chancellor erred in allowing the appellee to present proof of
attorney's fees after the conclusion of the trial on the matter.

15



148.  The chancdlor imposed atime limitation of two and one-haf hours for each party to present his
and her case. The chancdllor kept time and, upon request, informed the parties of their time remaining.
After usng her dlotted time, Stephanie was dlowed additiond timeto present proof of her attorney'sfees.
Timothy, however, was not dlowed any additiond time. Timothy clamsthat this violated hisright to due
process under the law.
149.  Two and one-hdf hours certainly seemsto be anextraordinarily short period of timefor the court
to consder the important issues of custody, divison of property and alimony that are necessary to finaly
adjudicate the dissolution of afifteen year marriage. Although we do not believe that chancellors should,
by rule, limit dl litigants to such a short time period to present evidence, we find that this limitation is not
reversible error.
150. InGray v. Pearson, 797 So.2d 387, 394 (1[27-29) (Miss. Ct. App. 2001), we consdered this
issue. We hdld that:

Rule 611 of the Missssppi Rules of Evidence permits judges to exercise reasonable

control over the mode and order of interrogating witnesses and presenting evidence so as

to "(1) maketheinterrogation and presentation effective for the ascertainment of the truth,

(2) avoid needlessconsumption of time. .. ." Although every litigant hasaright tointroduce

competent evidence supporting his or her casg, if thereis no evidence offered as to what

a litigant would have presented but for the trid court's redtriction, "there is no legitimate

bass for complaining on apped about the chancellor's control of evidentiary presentation.”

Morrealev. Morreale, 646 So.2d 1264, 1270 (Miss.1994). Whilemany litigantswould

"liketo have unlimited timein which to present evidencein support of their positionsduring

litigetion, Rule 611 of the Missssippi Rules of Evidence is designed to give trid judges

some measure of control over the operation of trids and the smooth flow of the litigation

process.” Moore v. Moore, 757 So.2d 1043, 1046 (Miss. Ct. App. 2000).

Because the gppellant in this case made no timely objection to thetwo hour timelimitation

nor made arecord of the evidence she would have presented without such time limitation,

the chancdlor's ruling on this issue stands.

Gray, 797 So.2d at 394 (1128-29).
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51. Timothy objected to the chancdlor's grant of additiona time to Stephanie, but a no time did he
aticulate the prgudice or harm that he would suffer by the court's time limitation. More importantly,
Timothy did not move the court for additiond time or proffer into the record what evidence hewould have
presented with additiona time.

152.  Therecord indicates that Timothy tetified and caled two additiond witnesses. While Timathy,
aswdl as many other litigants, would like to have unlimited time in which to present evidence in support
of their pogtions during litigation, Rule 611 of the Mississppi Rules of Evidence is designed to give trid
judges some measure of control over the operation of trials and the smooth flow of the litigation process.
Id. We can only assume that the learned chancellor’s experience indicates that the time limitation is
necessary and proper. If Timothy's presentation of evidence or tria strategy was adversely affected, then
arecord outlining that adverse or prgjudicia effect of such limitation should have been made on the record
and preserved for this Court'sreview. Without such an objection and proffer, this Court cannot determine
whether the evidence would have been materid or relevant or whether its exclusion congtituted prejudicia
error. See Martin v. Wadlington, 337 So.2d 706, 708 (Miss. 1976) (proffer of excluded evidence
necessary for gppellate court to determine rdlevance and materidity of such evidence or whether its
exclusoncongtituted prejudicia error); Moore v. Moore, 757 So.2d 1043, 1046 (1 13) (Miss. Ct. App.
2000) (no legitimate bag's for apped “about the chancellor's control of evidentiary presentations’ without
proffer). Accordingly, we find thisissue is without merit.

VI. Whether the chancellor erred in awarding attorney's fees to Sephanie.

153.  Timothy assertstwo errorswith the award of attorney'sfeesto Stephanie. First, shewasawarded

feesfor two attorneys. Second, there was no proof of her inability to pay her attorneys. Because we
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determine the second issue to be error that requires usto reverse and render the award of attorney’ sfees,
we will not address the first issue.
154. Itiswell settled that if aparty isfinancidly ableto pay her atorney, then she is not entitled to an
award of attorney's fees. Carpenter v. Carpenter, 519 So.2d 891, 895 (Miss. 1988); Cameron v.
Cameron, 276 S0.2d 449, 450 (Miss. 1973); Nicholsv. Nichols, 254 So.2d 726, 727 (Miss. 1971).
In Cheatham v. Cheatham, 537 So.2d 435 (Miss. 1988), the court reversed a chancellor's award of
atorney's fees due to the wife failing to offer any proof of her inability to pay such fees.
155.  We find no evidence that Stephanie presented proof of her inability to pay her attorney's fees.
Furthermore, inlight of theequitabledivison of assetsand thedimony ordered by the chancelor, Stephanie
indeed had the ability to pay her attorneys. Therefore, we find that the chancellor erred in awarding
attorney'sfees. We reverse and render the chancellor’s award of attorney’ s fees.
156. THE JUDGMENT OF THE CHANCERY COURT OF DESOTO COUNTY IS
AFFIRMED INPART AND REVERSED AND RENDERED INPART. ALL COSTSOFTHIS
APPEAL ARE TO BE SPLIT EQUALLY BY THE PARTIES.

KING, C.J., BRIDGES, P.J., IRVING, MYERS AND CHANDLER, JJ., CONCUR.

LEE, J., CONCURS WITH SEPARATE WRITTEN OPINION. SOUTHWICK, P.J., NOT
PARTICIPATING.

LEE, J., CONCURRING:

957. I concur with the mgority. However, | write separately as | have done so on previous occasions
regarding my opinion that the chancellor has the authority to award joint legd custody in an irreconcilable
differences divorce without having been specifically requested to do so. See Morrisv. Morris, 758 So.
2d 1020 (Miss. Ct. App. 1999) (Lee, J,, dissenting); Wolfe v. Wolfe, 766 So. 2d 123 (Miss. Ct. App.

2000) (Lee, J., concurring in part, dissenting in part).
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158.  Our Court has previoudy maintained that the chancery court is without authority to award either
joint legd and/or physical custody in an irreconcilable differences divorce without the application thereof
by the parties. See Miss. Code Ann. 8 93-5-24 (2) (Supp. 2003). Themgority hasin the case subjudice
afirmed the chancdllor'saward of joint lega custody, thus my concurrence. My previous dissents address
my reasoning and without unnecessary repetition, | continue to assert the same and direct the reader to

Morris and Wolfefor further explanation.
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